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Farnan, District Judge

Plaintiff Stuart J. Skinner, (“Skinner”), an inmate at the
Delaware Correctional Center (“DCC"), filed this civil rights
action pursuant to 42 U.S5.C. § 1983. He appears pro se and was

granted in forma pauperis status pursuant to 28 U.S5.C. § 1515.

(D.I. 4.)

For the reasons discusgssed below, the Court will dismiss
without prejudice the claims against Defendants Warden Thomas
Carroll and S8/Lt. Porter as frivolous and for failure to state a
claim upon which relief may be granted pursuant to 28 U.S.C. §
1915(e) (2) (B) and § 1915A(b) (1).

I. THE COMPLAINT

Plaintiff alleges that he was housed in the minimum low
gsecurity housing unit and on February 22, 2004, transferred to
the security housing unit (“SHU”) pending an internal
investigation. The next day, Plaintiff was advised by Defendant
S/Lt. Porter {(“Porter”) that he would be classified to SHU. On
March 25, 2004, Plaintiff was advised by Lieutenant Pierce (now
Deputy Warden Pierce ("“Pierce”)), who worked for Major'Holman
(“Holman”), that he was investigating Plaintiff for an attempted
egcape. Pierce found Plaintiff “not guilty” and advised
Plaintiff that the next day he would be moved from SHU to the
medium high housing unit (“MHU”), but Plaintiff was not

transferred to MHU until three months later. When Plaintiff



asked Pierce why he would not be transferred to the minimum
security housing unit and returned to his job in the maintenance
department, he was told that Holman had said to “let [Plaintiff]
phase out.”

On August 4, 2004, Plaintiff was transferred to the medium
security housing unit and when he asked Pierce when he would be
transferred back to the minimum security housing unit and return
to work in the maintenance department, he was teold to wait a few
months for things to cool down. On October 11, 2004, Plaintiff
wrote to Pierce in an effort to obtain a transfer to a different
building and to get his job back. (D.I. 2, Ex. 5.) On December
30, 2004, Plaintiff was transferred to a different building of
the medium security housing unit. He again asked Pierce when he
would be allowed to return to the minimum security housing unit
and return to work in the maintenance department and was told to
try to get a job in the kitchen.

Plaintiff filed a grievance on March 28, 2005, and regquested
a return to work and a return to the programs in the W-Building.
The grievance was returned as “non-grievable.” (D.I. 2, Ex. 4.)

Cn August 4, 2005, Plaintiff was classified to the minimum
security housing unit, but in early December he was transferred
back to the medium security housing unit. Plaintiff was advised
by Captain Hazard (“Hazard”) that he had been returned to a

higher security level because Holman had held up the



classification at the Institutional Base Classification Committee
(*IBCC"). Exhibits submitted with the complaint indicate that
the IBCC reviewed Plaintiff’s housing status on June 4, 2004, and
January 12, 2006. (Ex. 6.) Plaintiff alleges he was told by
Hazard that Holman was “messing” with him. Plaintiff alleges
that he had no write-ups and there was no reason for him not to
return to the minimum security housing unit.

Plaintiff appeared before the State Board of Pardons on
October 27, 2005, and was represented by counsel. He alleges
that the “attempted escape” disciplinary report had an adverse
effect on his case even though he was found “not guilty.” He
alleges the attempted escape was used against him and that it
continues to have a negative effect upon his institutional safety
and well-being.

Plaintiff attached an excerpt from the findings of the State
Board of Pardons, and it discusses the fact that Plaintiff was
asked to address the “escape” write-up noting that Plaintiff was
found “not guilty.” The petition was denied due to opposition
from the State, the victimg’ families, the Department of
Correction, and the Board of Parole. (D.T. 2, BEx. 7.)

Plaintiff alleges that on May 7, 2006, he was taken from his
cell, all items were removed from the cell, and every item from
the cell was searched. Plaintiff alleges that on the same date

he was strip-searched. When he asked why this was occurring



Plaintiff was told by the correctional officer that he “must have
an enemy.” Plaintiff also alleges he was told these actions “had
gsomething to do with an attempted escape.” Plaintiff states, “I
am certain that if this matter were to be investigated it would
be proven that Major Holman is single-handedly responsible for
this harassment and abuse of authority.”

Plaintiff alleges that on June 9, 2006, his father spoke to
Holman regarding Plaintiff’s return to work and his father
indicated that he planned to call the warden regarding the issue.
Plaintiff alleges that Holman told Plaintiff’s father that if he
called the warden, Holman would “dig in and fight harder, even
putting something in [his] cell to set [Plaintiff] up and have
[him] sent back to the SHU.”

Plaintiff seeks nominal, punitive, and compensatory damages.
He also seeks injunctive relief in that he be reinstated to his
former job, issued good time credits, and that he not be
subjected to retaliatory conduct (i.e., placement in a lock-up
unit or administrative segregation, or being subject to excessive
shake-downs) .

II. STANDARD OF REVIEW

When a litigant proceeds in forma pauperis, 28 U.S.C. § 1915

provides for dismissal under certain circumstances., When a
prisoner seeks redress from a government defendant in a civil

action, 28 U.S.C. § 1915A provides for screening of the complaint



by the Court. Both 28 U.S.C. § 1915(e) (2) (B) and § 1915A(b) (1)
provide that the Court may dismiss a complaint, at any time, if
the action is frivolous, malicicus, fails to state a claim upon
which relief may be granted, or seeks monetary relief from a
defendant immune from such relief.

Pro ge complaints are liberally construed in favor cof the

plaintiff. Haines v. Kerner, 404 U.S. 519, 520-521 (1972). The

Court must "accept as true factual allegations in the complaint
and all reasonable inferences that can be drawn therefrom." Nami

v, Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (citing Holder wv. City of

Allentown, 987 F.2d 188, 194 (3d Cir. 1%93)). An action is
frivoloug if it "lacks an arguable basis either in law or in

fact," Neitzke v, Williams, 490 U.S. 319, 325 (1%89), and the

claims “are of little or no weight, wvalue, or importance, not

worthy of seriocus consideration, or trivial.” Deutgch v. United
Stateg, 67 F.3d 1080, 1083 (3d Cir. 1995). Additionally, a pro

se complaint can only be dismissed for failure to state a claim
when "it appears 'beyond doubt that the plaintiff can prove no
set of facts in support of his claim which would entitle him to

relief.'" Haines_v. Kerner, 404 U.S. 519, 520-521 (1972) (quoting

Conley v. Gibson, 355 U.8. 41, 45-46 (1957)).

ITY. ANALYSIS
A. Respondeat Superior

Plaintiff names as a defendant Warden Thomas Carroll



apparently on the basis of respondeat superior. Supervisory
liability cannot be imposed under § 1983 on a respondeat superior

theory. See Monell v. Department of Social Services of City of

New York, 436 U.S. 658 {(1978); Rizzo v. Goode, 423 U.S. 362

{1976). 1In order for a supervisory public official to be held
liable for a subordinate's constitutional tort, the official must
either be the “moving force [behind] the constitutional
violation” or exhibit “deliberate indifference to the plight of

the person deprived.” Sample v. Diecks, 885 F.2d 1099, 1118 (3d

Cir. 1989) (citing City of Canton v, Harris, 4895 U.S. 378, 389

{1989} ).

The complaint contains no such allegations against Warden
Carroll. Nor does it allege that he was the “driving force
[behind}” Plaintiff’s alleged constitutional violations or that
he was deliberately indifferent to his plight. Even construing
the complaint in the light most favorable to the Plaintiff, as
the Court must do, it is evident that Warden Carroll was named as
a defendant solely because of his supervisory/administrative
position. Accordingly, the Court will dismiss without prejudice
the claim againgt him pursuant to 28 U.S.C. § 1915(e) (2) (B) and §
19154 (b) .

B. Housing/Work Assignment

Plaintiff’s main complaint is that his current housing

status does not allow him to return to his job in the maintenance



department. Plaintiff acknowledges that working is a privilege,
but complains he did nothing to lose that privilege.

To be determined is whether Plaintiff’s alleged housing
violation implicates a constitutionally protected property or

liberty interest. See Sandin v. Conner, 515 U.S. 472 (1995).

“Liberty interests protected by the Fourteenth Amendment may
arise from two sources - the Due Process Clause itself and the

laws of the States.” Hewitt v, Helms, 459 U.S. 460, 466 (1983).

In a prison setting, states may create protected liberty
interests. These interests will be generally limited to freedom
from restraint which, while not exceeding the sentence in such an
unexpected manner as to give rise to protection by the Due
Process Clause of its own force, nonetheless imposes atypical and
significant hardship on the inmate in relation to the ordinary
incidents of prison life. Sandin, 515 U.S. at 484 (internal
citations omitted).

Neither Delaware law nor DCC regulations create a liberty
interest in a prisoner’s classification within an institution.
S8ee Del. Code Ann. tit. 11, § 6528(e). Moreover, “'lals long as
the conditions or degree of confinement to which [al prisoner is
gubjected is within the sentence imposed upon him and is not
otherwige violative of the Constitution, the Due Process Clause
does not in itself subject an inmate’s treatment by prison

authorities to judicial oversight.”’ Hewitt, 459 U.S. at 468



(quoting Montanye v. Havymes, 427 U.S. 236, 242 (1976)). Hence,

it has been determined that the transfer of a prisoner from one
classification is unprotected by “'the Due Process Clause in and
of itself,”’ even though the change in status involves a
significant modification in conditions of confinement. Hewitt,

459 U.S. at 468 {citation omitted); Moody v. Daggett, 429 U.S. 78

{1976 ); see also Lott v. Arroyo, 785 F.Supp. 508, 509 (E. D. Pa.

1991} {plaintiff transferred from group home to correctional
facility had no constitutionally enforceable right to participate

in work release program}; Brown v. Cunningham, 730 F. Supp. 612

(D. Del. 1990) (plaintiff’s transfer from general population to
administrative segregation, without being given notice and
opportunity to challenge it, was not violation of plaintiff’s
liberty interest). Based upon the foregoing, the decisgion to
transgsfer Plaintiff to the various housing units cannot be viewed
as falling outside the scope of “the sentence imposed upon him
[or] otherwise violative of the Constitution.”

Similarly, under Delaware law a prisoconer's work assignment
ig not a protected interest. Prisoners have no entitlement to a

gpecific job, or even to any job. James v. Quinlan, 866 F.2d

627, 630 (3d Cir. 1989). And, Delaware law does not create a
liberty or property interest for prisoners in their work

agsignments. Clough v. State, 686 A.2d 158, 159 (Del. 1996).

Like his housing claim, in order for Plaintiff to state a



claim that he was deprived of employment or treatment programs,
he must have a property or liberty interest in the opportunity.

Id. {(citing James v. Quinlan, 866 F.2d 627, 629 (3d. Cir. 1989)).

The law is clear that there is no such interest. Accordingly,
the claims based upon Plaintiff’s change in housing' and
employment have no arguable basis in law or in fact. The Court
will dismiss them as frivolous pursuant to 28 U.S.C. §
1915(e) (2) (B} and § 1915A(b) (1).

c. Board of Pardons

Plaintiff appears to challenge the parole procedures in
denying his petition. More specifically, he alleges that in
denying him release, the State Board of Pardons wrongfully
congidered the alleged escape plan disciplinary report even
though he was found *“not guilty” of the charge.

Prisoners may utilize § 1983 to challenge the
constitutionality of parole procedures in actions seeking

declaratory and injunctive relief. See Wilkinson v. Dotson, 544

U.8. 74 (2005). While there ig no federal constitutional right
to parole, states may create a parole entitlement protected by

the Due Process Clause. See Greenholtz v. Inmateg of Nebraska

Penal & Corr. Complex, 442 U.S. 1, 7 (1979). See also Board of

Pardons v. Allen, 482 U.S. 369 (1987).

The housing claim is the only claim brought against
Defendant &/Lt. Porter. Therefore, he will be dismissed from the
case.



The Delaware parole statute does neot create a liberty

interest in parole. Ross v. Snyder, 239 F. Supp. 2d 397, 401 (D.

Del. 2002). The statute authorizes the Board to reduce a
prisoner’s minimum term of parole eligibility, “when the Board is
satisfied that the best interests of the public and the welfare
of the person will be served by such reduction.” Id. (guoting
Del. Code Ann. tit. 11, § 4346(b)). Notably, the Board is given
virtually unfettered discretion with regard to parole-release

decisions. Bover v. Lichtengtader, No., Civ., A. 97-363-GMS, 2000

WL 1239999, at *3 (D. Del. Aug. 24, 2000).

In order to obtain relief, Plaintiff must show that he was
deprived of a constitutional right by a person acting under the
color of state law. 42 U.S.C. § 1983. The facts as alleged fail
to state a claim upon which relief may be granted. Plaintiff has
named neither the Board of Pardons nor any of its members as
defendants. Additionally, Plaintiff has no protected liberty
interest in the grant of parocle. Finally, the exhibit of the
Board’'s decision provides its reasons for denying parole,
specifically that certain individuals and entities objected to
the parole of Plaintiff.

Based upon the foregoing, the Court determines that the
claim isg frivolous and will dismiss it pursuant to 28 U.5.C. §

1915({(e} (2) {(B) and § 1915A(b) (1) .

-10-



V. CONCLUSION

For the reasons discussed above, the Court will dismiss
without prejudice the claims against Defendants Warden Thomas
Carroll and 5/Lt. Porter as frivolous and for failure to state a
claim upon which relief may be granted pursuant to 28 U.8.C. §
1915 ({e) (2) (B) and § 1915A(b) {1). Plaintiff will be allowed to
proceed against Defendants Major Holman and Depuly Warden Piexrce.

An appropriate order will be entered.

-11-



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE
STUART J. SKINNER,
Plaintiff,

V. : Civil Action No. 06-416-JJF
WARDEN THOMAS CARROLL, -

MAJOR HOLMES, DEPUTY WARDEN
PIERCE, and S/LT. PORTER,
Defendants.
ORDER

NOW THEREFORE, at Wilmington this _E};?day of October, 2006,
IT IS HEREBY QORDERED that:

1. The Clerk of the Court shall cause a copy of this Order
to be mailed to Plaintiff.

2, Plaintiff's claim against Defendants Warden Thomas
Carroll and S/Lt. Porter are DISMISSED without prejudice as
frivolous and for failure to state a claim upon which relief may
be granted pursuant to 28 U.S5.C. § 1915 (e) (2} (B) and §
1915A(b) (1) .

3. The Court has identified what appear at this time to be
cognizable retaliation claims against Defendants Major Holman and
Deputy Warden Pierce. Plaintiff is allowed to PROCEED against
thege Defendants.

4, Pursuant teo Fed. R. Civ. P. 4{c) (2) and (d) (2),

Plaintiff shall complete and return to the Clerk of the Court an

original "U.S. Marshal-285" form for remaining Defendants Major



Holman and Deputy Warden Pierce, as well as for the Attorney
General of the State of Delaware, 820 N. FRENCH STREET,
WILMINGTON, DELAWARE, 19801, pursuant to Del. Code Ann. tit. 10,
§ 3103 (c). Plaintiff shall also provide the Court with copies of
the complaint (D.I. 2) for service upon the remaining Defendants.
Plaintiff is notified that the United States Marshal will not
serve the complaint until all "U.S., Marshal 285" forms have been
received by the Clerk of the Court. Failure to provide the "U.S.
Marshal 285" forms for the remaining Defendants and the Attorney
General within 120 days from the date of this order may result in
the complaint being dismissed or the remaining Defendants being
dismissed pursuant to federal Rule of Civil Procedure 4(m).

5. Upon receipt of the forms required by paragraph 4 above,
the United States Marshal shall forthwith serve a copy of the
complaint, this order, a "Notice of Lawsuit" form, the filing fee
crder, and a "Return of Waiver" form upon Defendants identified
in the 285 forms.

&. Within thirty (30) days from the date that the "Notice
of Lawsuit" and "Retuxrn of Waiver" forms are sent, if an executed
"Waiver of Service of Summons" form has not been received from a
Defendant, the United States Marshal shall personally serve said
Defendant {s8) pursuant to Fed. R. Civ. P. 4{(c) (2) and said
Defendant (g) shall be required to bear the cost related to such

service, unless good cause is shown for failure to =sign and

-2~



return the waiver.

7. Pursuant to Fed. R. Civ. P. 4(d) (3), a Defendant who,
before being served with process timely returns a waiver as
requested, is required to answer or otherwise respond to the
complaint within sixty (60) days from the date upon which the
complaint, this order, the "Notice of Lawsuit" form, and the
"Return of Waiver" form are sent. If a Defendant respbnds by way
of a motion, said motion shall be accompanied by a brief or a
memorandum of points and authorities and any suppoerting
affidavits.

8. No communication, including pleadings, briefs, statement
of position, etc., will be considered by the Court in this civil
action unless the documentsg reflect proof of sexrvice upon the
parties or their counsel.

9. NOTE: *** When an amended complaint is filed prior to
service, the Court will VACATE all previous service orders
entered, and service will not take place. An amended complaint
filed pricr to service shall be subject to re-screening pursuant
to 28 U.S.C. 81915{e) (2) and § 191bA(a) . ***

10. NOTE: *** Digcovery motions and motions for appointment
of counsel filed prior to service will be dismissed without

prejudice, with leave to refile following service. **%*






